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and more than sufficient to effect the 
regulative purpose, it is a tax, and as 
such, is unauthorized and uncollectablc, 
unless the corporation has power to im- 
pose it for revenue purposes : State v. 
Roberts, 1 1 Gill & J. 506 ; Mays v. 
Cincinnati, 1 Ohio St. 268 ; Cincinnati 
v. Bryson, 15 Ohio 625 ; Freeholders v. 
Barber, 7 N. J. L. 64 ; Kip v. Paterson, 
26 Id. 298 ; Bennett v. Birmingham, 

31 Penn. St. 15 ; Commonwealth v. Stod- 
der, 2 Cush. 562 ; Chilvers v. People, 11 
Mich. 43 ; Mayor v. Yuille, 3 Ala. 137 ; 
Johnson v. Philadelphia, 60 Penn. St. 
451; State v. Herod, 29 Iowa 123; 
Mayor v. Second Avenue Railroad Co., 

32 N. Y. 261 ; Home v. Ins. Co. v. Au- 
gusta, 50 Ga. 530. But courts will not 
closely .scrutinize a license fee with a 
view to adjudge it a tax, where it does 
not appeal - unreasonable in amount, in 
view of its purpose as a regulation. 
Courts will not review municipal discre- 
tion in imposing license fees where it has 
not been abused. "The subject" {i.e. 



what sum shall be charged), said Graves, 
J., " will not admit of nice calculation, 
and it would be futile to require anything 
of the kind:" Van Baalen v. People, 
40 Mich. 258 ; Ash v. People, 1 1 Mich. 
347 ; Johnson v. Philadelphia, 60 Penn. 
St. 451 ; Burlington v. Putnam Ins. Co., 
31 Iowa 102. 

Undoubtedly, street cars require es- 
pecial police service. Extra officers are 
required to see that the cars do not ob- 
struct the street crossings, and to see 
that vehicles do not delay or hinder the 
cars. They are required to preserve 
order, and to prevent theft and other 
crime likely to be committed in the 
crowded cars, and to arrest persons dis- 
orderly thereon or otherwise offending. 

It would be difficult to demonstrate 
that $50 per car is an unreasonable fee to 
charge for these extra services, and, if it 
be reasonable, the ordinance requiring 
the license to be taken out and the fee to 
be paid is valid. 

Adelbebt Hamilton. 

Chicago, March 9th, 1881. 



Supreme Court of the United States. 

GEORGE B. BLAKE et al. Executors op G. B. BLAKE, Deceased ». 
JOHN W. McKIM, Judge of the Probate Court for the County of 
Suffolk, Massachusetts. 

Congress, in determining the jurisdiction of the Circuit Courts over controversies 
between citizens of different states, has not distinctly provided for the removal, 
from a state court, of a suit in which there is a controversy, not wholly between 
citizens of different states, and to the full and final determination of which one of 
the necessary or indispensable parties, plaintiffs or defendants^ seeking the removal, 
is a citizen of the same state with one or more of the plaintiffs or defendants against 
whom the removal is asked. 

In error to the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was an action upon a probate bond executed by James M. 
Howe, as trustee under the will of Henry Todd, with two sureties, 
one of whom was the testator of the defendants to recover from 
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the estate of the deceased surety the sum of $50,000 for alleged 
breaches, upon the part of the trustee, of the bond sued on. The 
action was commenced in one of the courts of Massachusetts, by a 
citizen of Massachusetts for the use of citizens of that state, against 
the executors of George Baty Blake, two of whom are citizens of 
Massachusetts and one a citizen of New York. 

The executors filed a joint answer, which presented a common 
defence, and subsequently, in proper time, filed their joint petition 
for the removal of the case into the Circuit Court of the United 
States for the District of Massachusetts. The petition was dis- 
missed by the state court. The transcript of the record was, 
nevertheless, filed in the Circuit Court. By the latter court the 
case, upon motion of plaintiff, was remanded to the state court. 
From that order this writ of error was prosecuted. 

The opinion of the court was delivered by 

Harlan, J. — We are of opinion that the case, as made by the 
plaintiffs, is not one of which the Circuit Court of the United 
States can take jurisdiction. 

In the Removal Cases, 100 U. S. 468, we had occasion to con- 
strue the first clause of the second section of the Act of March 
3d 1875, which declares that either parti/ may remove to the Cir- 
cuit Court for the proper district any suit of a civil nature, at law 
or in equity, pending in a state court, where the matter in dispute 
exceeds, exclusive of costs, the sum or value of $500, and in which 
there is "a controversy between citizens of different states." We 
held that clause to mean " that when the controversy, about which 
a suit in the state court is brought, is between citizens of one or 
more states on one side, and citizens of other states on the other 
side, either party in the controversy may remove the suit to the 
Circuit Court, without regard to the position they occupy in the 
pleadings as plaintiffs or defendants;" that, upon arranging the 
parties on opposite sides of the real and substantial dispute, if it 
appears that those on one side are all citizens of different states 
from those on the other, the suit may be removed — all those on the 
side desiring a removal uniting in the application therefor. In 
that case an Iowa corporation represented one side of the dispute, 
while the other was represented by citizens of Ohio and Pennsyl- 
vania. The controversy was as broad as the suit. 

In Barney v. Latham, decided at the present term, we held (con- 
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struing the second clause of the second section of the Act of March 
3d 1875) that one or more of the plaintiffs or defendants, actually 
interested in a controversy wholly between citizens of different 
states, and which can be fully determined as between them, can 
remove from the state court the entire suit of which that separ- 
able controversy forms a part, provided it involves the amount pre- 
scribed as necessary to federal jurisdiction. 

The executors of Blake — each of them having qualified and acted 
in the execution of the trust — were all indispensable parties to the 
suit : Gould's Pleadings, sect. 73, ch, 4 ; Dicey on Parties to Ac- 
tions, s. p. 322 ; 1 Chitty PI. s. p. 52). They all appeared and 
submitted to the jurisdiction of the court. The present case is, 
therefore, one in which the suit embraces only one indivisible con- 
troversy. It is not wholly between citizens of different states, and 
fully determinable as between them, because some of the defend- 
ants are citizens of the same state with the plaintiffs. 

The contention upon the part of counsel for the executors is, 
that the suit is removable upon their joint petition, under the 
first clause of the second section of the Act of 1875. We are 
unable to concur in that view. There is, undoubtedly, some 
ground for such a construction, but we are not satisfied that Con- 
gress intended to enlarge the jurisdiction of the Circuit Courts to 
the extent that construction would imply. The principal reason 
assigned in its support is, that the first clause of the second section 
of the Act of 1875 follows the words of the Constitution, when 
giving jurisdiction to the Circuit Court of a suit in which there 
shall be " a controversy between citizens of different states,"— lan- 
guage which, it is claimed, does not necessarily require that such 
controversy must be wholly between citizens of different states. 
But that consideration was pressed upon our attention in the Case 
of the Sewing Machine Companies, 18 Wall. 553, which arose 
under the Act of March 2d 1867. (14 Stat. 558.). That act au- 
thorizes the removal of a suit, involving the requisite amount, 'in 
which there is a controversy between a citizen of the state in which 
the suit is brought, and a citizen of another state,' upon an affi- 
davit by the latter, whether plaintiff or defendant, showing that he 
has reason to believe, and does believe, that, from prejudice or local 
influence, he would not be able to obtain justice in the state court, 
The argument there, by counsel of recognised learning and ability, 
was that a controversy between citizens of different states is nbne 
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the less a controversy between citizens of different states because 
others are also parties to it ; that to confine the federal jurisdiction 
to cases, wherein the controversy is between citizens of different 
states exclusively, is to interpolate into the Constitution a word not 
placed there by those who ordained it, and one which materially 
limits or controls its express provisions. We declined to adopt that 
construction of the statute, and held that Congress did not intend 
by the Act of 1867 to confer the right of removal where a citizen 
of a state, other than that in which the suit is brought, is united, 
as plaintiff or defendant in the controversy, with one who is a citi- 
zen of the latter state. The construction for which counsel for 
plaintiffs in error here contend cannot well be maintained without 
overruling the principles announced in the Case of the Sewing 
Machine Companies. 

It is to be presumed that Congress, in enacting the statute of 
1875, had in view as well previous enactments, regulating the 
removal of causes from the state courts, as the decisions of this 
court upon them. If it was intended, by that act, to invest the 
Circuit Courts with jurisdiction of all controversies between citizens 
of different states, although others might be indispensable parties 
thereto, such intention would have been expressed in language 
more explicit than that found in the Act of 1875. We are not 
disposed to enlarge that jurisdiction by mere construction. We 
are of opinion that Congress, in determining the jurisdiction of 
the Circuit Courts over controversies between citizens of different 
states, has not distinctly provided for the removal from a state 
court, of a suit in which there is a controversy not wholly between 
citizens of different states, and to the full or final determination 
of which one of the indispensable parties, plaintiffs or defendants, 
on the side seeking the removal, is a citizen of the same state with 
one or more of the plaintiffs or defendants against whom the re- 
moval is asked. 

The judgment of the Circuit Court remanding the cause to the 
state court is, therefore, affirmed. 



